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JURISPRUDENCE AS A PHILOSOPHICAL DISCIPLINE 1 

THE philosophy of law has been an integral part of the great 
philosophical systems ; but in common with other special fields 
of philosophy, such as the philosophy of history, it is now with us 
fallen into utter neglect. 2 While general interest in it can be re- 
vived only by constructive work, which will demonstrate that this 
ancient field can still be cultivated to bear a rich harvest, the aim of 
this paper is to remove some of the ground on which the prevailing 
apathy in regard to this subject seems to be based. 

First, let us consider the view that law is a special field requiring 
technical knowledge, and that only the lawyer can deal with it. 
This is an objection which can be brought also against the philos- 
ophy of nature, and yet many of us feel that the philosophy of na- 
ture is a legitimate field of inquiry for others as well as for technical 
physicists, — witness our courses on the philosophy of nature, phi- 
losophy of evolution, etc. Then again in all of our colleges phi- 
losophers teach ethics. Are we ready to admit that a man need have 
no special knowledge of the world to teach ethics ? A philosophy of 
law is an indispensable part of any system of social ethics; and it 
may well be that a good deal of the futility of modern ethics-teaching 
is due to its separation from what used to be called natural law. In- 
dividual ethics seems to treat terms apart from their relations. 
There can be no doubt, at any rate, that the significance of most eth- 
ical issues becomes apparent only if they are writ large and made 
principles of social legislation. 

1 Read at the meeting of the American Philosophical Association, New York, 
December, 1912. 

2 1 am referring only to the Anglo-American situation, and more particularly 
to the latter. In Scotland and Italy the philosophy of law has always maintained 
itself, and in Germany and France there is to-day a vigorous revival of interest 
in this subject led by such men as Stammler, Joseph Kohler, Tarde, Charmont, 
and Saleilles. See Vol. II. of Berolzheimer 's "Eechts- und Wirtschaftsphilos- 
ophie " (now translated in the Continental Legal Philosophy series under the 
title, "The World's Legal Philosophies"). Cf. Professor Pound, Harvard Law 
Beview, Vol. XXV., pages 147-168. 
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There are signs, however, that if the prevailing tendency con- 
tinues, ethics will soon cease to be a philosophical study and will be 
abandoned to the department of sociology, anthropology, or perhaps 
history. It becomes, therefore, necessary to reckon with this prevail- 
ing attitude which would restrict philosophy to such formal prob- 
lems as the relation of mind or thought to reality. 

The view that philosophy must keep its skirts clean of any contact 
with the matters of fact treated in the empirical sciences is one that 
the most modern schools share with the older Hegelians. But 
whereas the Hegelians, in their endeavor after a comprehensive ra- 
tional system, went on to survey all the fields of human interest, and 
under the guise of deduction frequently brought forth a good deal 
of fruitful generalization or insight, the modern tendency has been 
eliminating all concrete material issues from philosophy, and has re- 
duced it to a purely formal discipline intended to give us a formal 
definition of reality. 8 

This modern attitude, I have tried to show elsewhere, 4 grows out 
of the division of labor in our American universities, and the re- 
quirements of academic courtesy. But as nature, according to Fres- 
nel, does not care about our analytic difficulties, it may be that the 
universe does not run entirely for the convenience of academic ad- 
ministration. Be that as it may, it can, I think, be shown that, even 
from the narrowest conception of philosophy, the philosophy of law 
is still extremely useful, and that an acquaintance with general juris- 
prudence would enrich our discussion and teaching of logic, epistem- 
ology, and metaphysics. 

To begin with, it might be shown that many chapters in the his- 
tory of philosophy are unintelligible without a knowledge of the 
philosophy of law. Such are, for instance, the Aristotelian and 
Stoic conceptions of nature and its laws, the complexion of the Leib- 
nizian monadology, or the doctrine of the Summum Bonum in Kant. 
But this would require treatment beyond the limits of this paper. I 
must confine myself to more obvious points. 

A. Logic. — In spite of centuries of complaints of the futility of 
formal logic, there seems to be no tendency to give it up, — not even 
on the part of its most aggressive critics like Mr. Schiller. How then 
can we enrich it? 

Now the law is the only social institution that is mainly a deduc- 
tive system, or employs predominantly the logic of subsumption. 
Instead, therefore, of using such elementary biologic propositions as 
"all men are mortal" it would seem that we could use more signifi- 
cant material from the realm of jurisprudence. The laws of evidence 

3 Philosophical Review, "Vol. XII., pages 370 ft. 
1 This Jocbnal, Vol. VII., pages 401 ft. 
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are supposed by Mill to be of the essence of logic, but neither Mill 
nor any other logician has thought it worth while to examine the field 
of jurisprudence to see how the laws of evidence have actually been 
worked out under the pressure of life's demands. I venture to think 
that few logicians would find themselves unenlightened by the read- 
ing of Thayer's "Preliminary Treatise on Evidence" and his ac- 
count of the genesis of our modern rational system of legal proof. 
Any one who is inclined to belittle the importance of definition in a 
deductive system will be surprised to learn how many actual transac- 
tions of daily life depend on the definition of such terms as posses- 
sion or person. Even such a time-worn, threadbare topic as the log- 
ical formation of concepts receives new vigor and importance when 
applied to the legal field by such writers as Korkunov. 5 

B. Epistemology and Metaphysics. — Consider how much would 
our controversy over the nature of truth have been enriched if, in- 
stead of our easy dichotomous division of propositions into the true 
and false, we had taken notice of what lawyers call legal fictions. 
Such propositions occur, for instance, when we say that the consti- 
tution is the will of the people, or that the judges simply declare and 
never make the law, or when we say that the innocent purchaser of 
a chattel subject to mortgage has had notice of this fact if only the 
mortgage is duly recorded. These propositions like the statement of 
the actor, "I am thy father's spirit," are not adequately character- 
ized when we say merely that they are true or that they are false. 
To distinguish the sense in which they may be said to be true from 
the sense in which they are undoubtedly false, is a significant in- 
quiry which seems to me to throw a great deal of light on the central 
problem of the new realism, viz., the problem of the categories. The 
study of these fictions also throws light on the nature of such scien- 
tific hypotheses as those of the ether. It is curious that the only two 
writers who have considered fictions, Vaihinger in his "Philosophie 
des Als Ob" and Von Meinong in his book on Annahmen, have both 
failed to treat of the logic of legal fictions. 

"We hear a good deal nowadays about intellectualism and anti- 
intellectualism, and I am not sure that I understand the precise point 
at issue. But if intellectualism means the tendency to reify or 
hypostatize relational concepts, i. e., treat all concepts as of unchange- 
able entities which are independent of any context into which they 
enter, then there is no field which better illustrates the trouble with 
this vicious kind of intellectualism than the field of law. 

The end of law, the administration of justice, can not be accom- 
plished by empiricism, i. e., by letting the judge decide each case on 
its merits. Such a hand-to-mouth existence will not do; for people 

e Korkunov, ' ' General Theory of Law, ' ' section 64. 
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must know with some degree of certainty beforehand what they may 
and what they may not do. Hence judges or magistrates must, even 
in the absence of legislation, be bound by rules, so as to eliminate as 
far as possible the personal equation and make the law uniform, defi- 
nite, and certain. This requirement that the law should be rational, 
i. e., deducible from established principles, compels the law to as- 
sume the form of a deductive science. But this deduction soon be- 
comes an end in itself and is frequently pursued in flagrant contra- 
diction with the ends of justice. Thus there results what Professor 
Pound has called mechanical jurisprudence, i. e., a jurisprudence in 
which deductions are made from concepts without taking into ac- 
count the question whether changing conditions have made them no 
longer applicable. A distinguished jurist, Windscheid, speaks of "the 
ancient, never-ending dream that there is a peculiar rigid and un- 
changeable body of legal rules which follow from pure reason and 
are necessary for all times and all places." e It is this false intellec- 
tualism which under the guise of natural rights is in the United 
States to-day stifling all progressive social legislation. 7 

The most cogent argument for pragmatism or instrumentalism 
that I know of (I speak as a friend, not as a member of the family) 
is an article by Professor Pound. 8 Professor Pound does not seem to 
know of any pragmatists in Columbia University, and the Journal 
op Philosophy, published in the same University, seems never to 
have noticed this or any other article of Professor Pound — a signifi- 
cant comment on the efficiency of our modern university organiza- 
tion in the making of knowledge communicable. 

While law thus forcibly and vividly illustrates the dangers of 
intellectualism, the philosophy of law even more than the philosophy 
of mathematics will prove a corrective to that myopic and stingy 
empiricism, or sensationalism, which can not conceive anything to be 
real except sensible entities that have a position in time and space. 
The slightest reflection on the nature of legal rights or obligations, 
our debts, or our property if we have any, will show that these are 
real in any sense in which the word real is worth anything. The 

"Sectoral Address, page 7. 

7 That this vice is not exclusively modern may be seen from Aristotle 's 
' ' Politics. ' ' According to the Greek law if a plaintiff claimed 20 minae when 
but 18 were proved to be due him, there was no course but to find for the 
defendant. The proposal of Hippodamus, "a strange man," to correct this 
and allow a verdict for the amount proved due, does not meet with the approval 
of Aristotle, who adds the following gem of intellectualism: "A judge who 
votes acquittal decides, not that the defendant owes nothing, but that he does 
not owe the twenty minae claimed." ("Pol.," II., 8. 1268 B 15.) 

The only answer to this kind of intellectualism is to be found in legal 
history. See Ames, Harvard Law 'Review, Vol. XXII., page 97. 

""Mechanical Jurisprudence," Columbia Law Review of 1908. 
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contingent right of the shareholder to receive a dividend, if there 
will be one, may in the open market fetch more than the chairs, 
desks, tables, or bedposts which seem to be all the furniture at the 
philosopher's disposal. 

These possible services of jurisprudence to philosophy may seem 
trifling; but is not a purely formal philosophy — tell it not to the 
Philistines — a magnificent piece of trifling? The sense of it must 
come to all of us who receive students fresh from some laboratory 
exercise or from a heated discussion in political science and set them 
to solve the problem of the "real chair." I do not mean to belittle 
the importance of the patient scientific work which is now being 
done on these formal or logical problems. On the contrary, I regard 
it as of no less importance than any of the researches carried on to- 
day in the physical or social sciences ; for philosophy has always been 
the intellectual instrument-maker for the sciences, or at any rate the 
sharpener of the weapons used in all intellectual combat. But the 
sharpener of tools can not carry on his business without some knowl- 
edge of the uses to which the tools are put; or to put it in more 
orthodox language, the analytic work of examining and criticizing 
fundamental concepts and methods of science can not be carried on 
without a Weltanschauung or at least a system of values ; and in any 
Weltanschauung or system of values the philosophy of law must be 
an integral part. 

There seems to be a widespread conviction to-day that philos- 
ophy can at best be only a reflection on the world and by no possibil- 
ity an instrument for its reform or transformation. In the oft-quoted 
words of Hegel, "Philosophy can not teach the world what it ought 
to be. It comes too late for that. . . . The owl of Minerva takes its 
flight only when the shades of night are gathering. ' ' 8 The history of 
the Hegelian philosophy itself is the best disproof of this view. For 
under the form of Marxian economics, or economic history, the Hegel- 
ian dialectic has, for good or for evil, been the most powerful influ- 
ence in the political life of the last fifty years, just as Benthamite 
individualism was the most powerful influence in shaping English 
law and legislation of the nineteenth century. 10 

I confess I never realized the significance of Comtean positivism 
until lately, when in reading the history of Mexico and of other 
Latin- American countries I had occasion to learn the extent to which 
the conflict between scholasticism and positivism had been carried 
into the educational, legal, and political life of those countries. 11 

8 Hegel, "Philosophy of Bight" (tr. Dyde), page xxx. 
10 See Wilson, ' ' The History of Modern English Law, ' ' and Dicey, ' ' Law 
and Public Opinion in England." 

II For bibliographic references, see Valverde Tellez, ' ' Bibliograf la Eilos6flca 
Mexicana. ' ' 
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Everyone here present, I presume, is generally acquainted with 
the history of the Aristotelian and Stoic doctrine of natural law, how 
it was carried into Eoman law and used to mitigate the rigor of 
slavery, how it became the intellectual weapon of the people against 
the claims of popes and emperors, how in the hands of Grotius it 
proved a powerful instrument for the mitigation of the barbarities 
of war, or in the hands of American judges has become a powerful 
influence for the defense of property against the claims of society or 
of the working classes. 12 

To the objection which will of course be made, that ideas have no 
real influence in social development, that they are merely the clothes 
in which the dominant interests array themselves, I can only answer 
dogmatically that this narrow economic interpretation of history il- 
lustrates Professor Perry's fallacy of exclusive particularity. Be- 
cause economic forces do undoubtedly have a large share in deter- 
mining history it does not follow that everything else is uninfluen- 
tial. One can easily point out instances in the law of trusts or part- 
nerships where judges have been influenced by tradition, sentiment, 
or the exigencies of a received system even against the interests of the 
class which they represent. 13 The American doctrine of the inde- 
pendence of the judiciary, or of government by three coordinate 
branches, is to-day the bulwark of our economically regnant classes, 
but it originated as a matter of fact in certain logical considerations 
in Aristotle and was copied into the American Constitution, not be- 
cause of any class interests, but because of the "imposing" character 
of the learning in Montesquieu's book on the "Spirit of Laws." 

In our reaction against the old despotic claim of philosophy as the 
absolute ruler and dictator to all human investigations, we have gone 
to the other extreme and have put it in the position of a useless ser- 
vant. To this servile period of philosophy there must succeed a 
period of genuine cooperation between philosophy and the special 
sciences. This cooperation is becoming easier because the various 
sciences are beginning to outgrow their juvenile fear of philosophy, 
and are no longer so effectively frightened by the bogey of metaphys- 
ics. This is happening not only in mathematics, physics, chemistry, 
and biology, — witness Russell, Poincare, Duhem, Ostwald, Driesch, 
etc. — but also in jurisprudence. 

When, under the influence of British empiricism, conscious phi- 
losophy of law was almost ridiculed out of existence, the door was 
left open for the antiquated individualistic natural rights philos- 

12 On the history and influence of "natural law," see Polloek, "The Expan- 
sion of the Common Law, ' ' lect. 4, and Journal of the Society for Comparative 
Legislation, 1900, pages 418 ff. Under the form of the jus gentium it occurs 
even in Bracton. (De Legibus, etc., lib. I., ch. 2, fol. 9a.) 

13 See Pound, Harvard Law Review, Vol. XXV., pages 166-168. 
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ophy of the eighteenth century, as embodied in text-books like Black- 
stone. As narrow empiricism always terminates in vicious intellec- 
tualism, so the pseudo-philosophy of Blackstone with its ante-evolu- 
tionary view of society and of an unalterable standard of justice, has 
gained sway over the minds of our lawyers and judges, with the re- 
sult of making our administration of justice a national scandal. 

Through the efforts of thoughtful jurists like Professors "Wig- 
more, Pound, and others, the American Association of Law Schools 
at its annual meeting in 1910 officially recognized the necessity of a 
conscious philosophy of law as a way out of the impasse into which 
we have got by pseudo-intellectualism and the empirical manipula- 
tion of cases. The committee appointed by that Association, finding 
no English or American philosophy of law, has planned to translate 
a series of important continental works on this subject; and four 
volumes have already been published. In their general preface the 
committee begins with the Platonic dictum, "Until either philos- 
ophers become kings or kings philosophers states will never succeed 
in remedying their shortcomings." "And if," continue these law- 
yers, "he was loath to give forth this view, because as he admitted it 
might sink him beneath the waters of laughter and ridicule, so to-day 
among us it would doubtless resound in folly if we sought to apply 
it again in our own field of state life, and to assert that philosophers 
must become lawyers or lawyers philosophers, if our law is ever to be 
advanced into its perfect workings. And yet there is hope, as there 
is need among us to-day, of some such transformation." 

""Without some fundamental basis of action, or theory of ends, 
all legislation and judicial interpretation are reduced to an anarchy 
of uncertainty. It is like mathematics without fundamental defini- 
tions and axioms. Amid such conditions no legal demonstration can 
be fixed even for a moment. . . . Even the phenomenon of experi- 
mental legislation, which is peculiar to Anglo-American countries, 
can not successfully ignore the necessity of having social ends" (p. v). 

To cooperate with the American Association of Law Schools in 
this essential task of philosophy, to examine anew the problem of 
social ends in relation to law and morals and the life of civilization, 
would, I believe, be one of the most effective services which our Asso- 
ciation can render to our national life as well as to the vitality of 
philosophic study. This will undoubtedly mean our taking up em- 
pirical facts which we have regarded as belonging to alien fields. 
But it is precisely this readiness to take up facts from alien fields 
that has made the various physical sciences fruitful. Perhaps phi- 
losophy is the only profession that has not lately been raising its 
standard of prerequisite general knowledge. We have been directing 
our efforts almost exclusively to the refinement of our methods, but 
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it seems to me we need also the introduction of new material. The 
vitality of philosophy can not continue if it adheres to the ideal of a 
monastic or sterile celibacy, but rather 

"All the past of Time reveals 
A bridal dawn of thunder peals 
Wherever Thought hath wedded Fact. ' ' 

Morris R. Cohen. 
College of the City of New York. 



THE DEFINITION OF CONSCIOUSNESS 

THE definition of consciousness is one of the questions that will 
not down. For philosophical theory it is a sort of shibboleth ; 
in psychology it is a ghost that walks at the most inopportune 
moments, however carefully it may have been buried underneath 
our working hypotheses and methodological postulates. There is 
perhaps no more reliable indication that a profound change is taking 
place in our philosophical attitude and modes of thought than the 
persistent endeavors to formulate a definition of consciousness. In 
view of the fact that the question is of a fundamental character and 
that general opinion regarding it is in a state of flux, no apology 
seems to be necessary for making another attempt at clear thinking 
on this difficult topic. 

In the interests of brevity I shall adopt at the outset the assump- 
tion of naive realism that things exist at times when they are not 
objects for any finite consciousness. The suggestion lies close at 
hand that the nature of consciousness will be revealed by a com- 
parison of things as they are when not experienced with things as 
they are when presented to consciousness. But, as Berkeley pointed 
out long ago, all the choir of heaven and furniture of earth is idea 
the moment such a comparison is attempted. "While this does not 
prove that all existence is mental, it does indicate a difficulty of 
procedure which must be kept in view at all stages, if our inquiry 
is to bear fruit. The difficulty is simply that we can not set down 
side by side the experienced and the non-experienced, in order to 
take stock of the difference between the two. That this is done sur- 
reptitiously in many of the definitions of consciousness which have 
been put forth, there is good reason to believe. Theology and epis- 
temology have conspired to induce a habit of mind which shuts us 
in to the notion of consciousness as a mechanical, detachable entity. 
While the doctrine that consciousness is a peculiar kind of existence, 
alongside of, yet "separated by the whole diameter of being" from 
physical reality is rapidly passing into history, the mode of thinking 



